DECLARATION OF EMERGENCY

Department of Health and Hospitals
Bureau of Health Services Financing
Office of Aging and Adult Services

Personal Care Services — Long-Term
Policy Clarifications and Service Limit Reduction
(LAC 50:XV.12901-12909 and 12911-12915)

The Department of Health and Hospitals, Bureau of
Health Services Financing and the Office of Aging and Adult
Services amend LAC 50:XV.12901-12909 and §§12911-
12915 in the Medical Assistance Program as authorized by
R.S. 36:254 and pursuant to Title XIX of the Social Security
Act. This Emergency Rule is promulgated in accordance
with the provisions of the Administrative Procedure Act,
R.S. 49:953(B)(1) et seq., and shall be in effect for the
maximum period allowed under the Act or until adoption of
the final Rule, whichever occurs first.

Senate Resolution 180 and House Resolution 190 of the
2008 Regular Session of the Louisiana Legislature directed
the department to develop and implement cost control
mechanisms to provide the most cost-effective means of
financing the Long-Term Personal Care Services (LT-PCS)
Program. In compliance with these legislative directives, the
Department of Health and Hospitals, Bureau of Health
Services Financing and the Office of Aging and Adult
Services amended the provisions governing the LT-PCS
Program to: 1) implement uniform needs-based assessments
for authorizing service units; 2) reduce the limit on LT-PCS
service hours; 3) mandate that providers must show cause
for refusing to serve clients; and 4) incorporate provisions
governing an allocation of weekly service hours (Louisiana
Register, Volume 35, Number 11).

The department promulgated an Emergency Rule which
amended the provisions governing long-term personal care
services to: 1) establish provisions that address requests for
services; 2) revise the eligibility criteria for LT-PCS; 3)
clarify the provisions governing restrictions for paid direct
care staff and the place of service; and 4) reduce the
maximum allowed service hours (Louisiana Register,
Volume 36, Number 8). The department promulgated an
Emergency Rule which amended the provisions of the
September 5, 2010 Emergency Rule to clarify the provisions
of the Rule (Louisiana Register, Volume 36, Number 12).
The department promulgated an Emergency Rule which
amended the provisions of the December 20, 2010
Emergency Rule to further clarify the provisions of the Rule
(Louisiana Register, Volume 37, Number 4). The department
promulgated an Emergency Rule which amended the
provisions of the April 20, 2011 Emergency Rule to bring
these provisions in line with current licensing standards
(Louisiana Register, Volume 37, Number 11). The
department now proposes to amend the November 20, 2011
Emergency Rule to clarify the provisions governing the
staffing requirements for LT-PCS. This action is being taken
to avoid a budget deficit in the medical assistance programs.

Effective January 20, 2011, the Department of Health and
Hospitals, Bureau of Health Services Financing and the
Office of Aging and Adult Services amend the provisions of
the November 20, 2011 Emergency Rule governing long-
term personal care services.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XV. Services for Special Populations
Subpart 9. Personal Care Services
Chapter 129. Long Term Care
§12901. General Provisions

A. The purpose of personal care services is to assist
individuals with functional impairments with their daily
living activities. Personal care services must be provided in
accordance with an approved service plan and supporting
documentation. In addition, personal care services must be
coordinated with the other Medicaid and non-Medicaid
services being provided to the recipient and will be
considered in conjunction with those other services.

B. Each recipient requesting or receiving long-term
personal care services (LT-PCS) shall undergo a functional
eligibility screening utilizing an eligibility screening tool
called the Level of Care Eligibility Tool (LOCET), or a
subsequent eligibility tool designated by the Office of Aging
and Adult Services (OAAS).

C. Each LT-PCS applicant/recipient shall be assessed
using a uniform assessment tool called the Minimum Data
Set-Home Care (MDS-HC) or a subsequent assessment tool
designated by OAAS. The MDS-HC is designed to verify
that an individual meets eligibility qualifications and to
determine resource allocation while identifying his/her need
for support in performance of activities of daily living
(ADLs) and instrumental activities of daily living (IADLS).
The MDS-HC assessment generates a score which measures
the recipient’s degree of self-performance of late-loss
activities of daily living during the period just before the
assessment.

1. The Ilate-loss ADLs are eating, toileting,
transferring and bed mobility. An individual’s assessment
will generate a score which is representative of the
individual’s degree of self-performance on these four late-
loss ADLs.

C.2. — C.7.Repealed.

D. Based on the applicant/recipient’s uniform
assessment score, he/she is assigned to a level of support
category and is eligible for a set allocation of weekly service
hours associated with that level.

1. If the applicant/recipient disagrees with his/her
allocation of weekly service hours, the applicant/recipient or
his/her responsible representative may request a fair hearing
to appeal the decision.

2. The applicant/recipient may qualify for more hours
if it can be demonstrated that:

a. one or more answers to the questions involving
late-loss ADLs are incorrect as recorded on the assessment;
or

b. he/she needs additional hours to avoid entering
into a nursing facility.

E. Requests for personal care services shall be accepted
from the following individuals:

1. a Medicaid recipient who wants to receive personal
care services;

2. an individual who is legally responsible for a
recipient who may be in need of personal care services; or

3. a responsible representative designated by the
recipient to act on his/her behalf in requesting personal care
services.

F. Each recipient who requests PCS has the option to
designate a responsible representative. For purposes of these



provisions, a responsible representative shall be defined as
the person designated by the recipient to act on his/her
behalf in the process of accessing and/or maintaining
personal care services.

1. The appropriate form authorized by OAAS shall be
used to designate a responsible representative.

a. The written designation of a responsible
representative does not give legal authority for that
individual to independently handle the recipient’s business
without his/her involvement.

b. The written designation is valid until revoked by
the recipient. To revoke the written designation, the
revocation must be submitted in writing to OAAS or its
designee.

2. The functions of a responsible representative are to:

a. assist and represent the recipient in the
assessment, care plan development and service delivery
processes; and

b. to aid the recipient in obtaining all necessary
documentation for these processes.

F.3-F.4. Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 29:911 (June 2003), amended LR 30:2831
(December 2004), amended by the Department of Health and
Hospitals, Office of Aging and Adult Services, LR 32:2082
(November 2006), LR 34:2577 (December 2008), amended by the
Department of Health and Hospitals, Bureau of Health Services
Financing and the Office of Aging and Adult Services, LR 35:2450
(November 2009), LR 38:0000 (January 2012).

812902. Participant Direction Option

A. The Office of Aging and Adult Services implements a
pilot program, the Louisiana Personal Options Program (La
POP), which will allow recipients who receive long term
personal care services (LT-PCS) to have the option of
utilizing an alternative method to receive and manage their
services. Recipients may direct and manage their own
services by electing to participate in La POP, rather than
accessing their services through a traditional personal care
agency.

1. La POP shall be implemented through a phase-in
process in Department of Health and Hospitals
administrative regions designated by OAAS.

A2 -B.l...

2. With the assistance of a services consultant,
participants develop a personal support plan based on their
approved plan of care and choose the individuals they wish
to hire to provide the services.

C.-ELl..

2. Change in Condition. The participant’s ability to
direct his/her own care diminishes to a point where he/she
can no longer do so and there is no responsible
representative available to direct the care.

3. Misuse of Monthly Allocation of Funds. The LA
POP participant or his/her responsible representative uses
the monthly budgeted funds to purchase items unrelated to
personal care needs or otherwise misappropriate the funds.

4. Failure to Provide Required Documentation. The
participant or his/her responsible representative fails to
complete and submit employee time sheets in a timely and
accurate manner, or provide required documentation of

expenditures and related items as prescribed in the Louisiana
Personal Options Program’s Roles and Responsibility
agreement.

5 .

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of Aging and Adult Services, LR
34:2578 (December 2008), amended by the Department of Health
and Hospitals, Bureau of Health Services Financing and the Office
of Aging and Adult Services, LR 38:0000 (January 2012).

§12903. Covered Services

A. Personal care services are defined as those services
that provide assistance with the distinct tasks associated with
the performance of the activities of daily living (ADLSs) and
the instrumental activities of daily living (IADLs).
Assistance may be either the actual performance of the
personal care task for the individual or supervision and
prompting so the individual performs the task by
him/herself. ADLs are those personal, functional activities
required by the recipient. ADLs include tasks such as:

Al —-Ab5...

6. ambulation;

7. toileting; and

8. bed mobility.

B. IADLs are those activities that are considered
essential, but may not require performance on a daily basis.
IADLs cannot be performed in the recipient’s home when
he/she is absent from the home. IADLs include tasks such
as:
light housekeeping;
food preparation and storage;
shopping;
laundry;

5. assisting with scheduling medical appointments
when necessary;

6. accompanying the recipient to  medical
appointments when necessary;

7. assisting the recipient to access transportation;

8. reminding the recipient to take his/her medication
as prescribed by the physician; and

9. medically non-complex tasks where the direct
service worker has received the proper training pursuant to
R.S. 37:1031-1034.

C. Emergency and nonemergency medical transportation
is a covered Medicaid service and is available to all
recipients. Non-medical transportation is not a required
component of personal care services. However, providers
may choose to furnish transportation for recipients during
the course of providing personal care services. If
transportation is furnished, the provider agency must accept
any liability for their employee transporting a recipient. It is
the responsibility of the provider agency to ensure that the
employee has a current, valid driver’s license and
automobile liability insurance.

1. La POP participants may choose to use some of
their  monthly budget to purchase non-medical
transportation.

a. If transportation is furnished, the participant must
accept all liability for their employee transporting them. It is
the responsibility of the participant to ensure that the
employee has a current, valid driver’s license and
automobile liability insurance.

e NS S



D. ..

E. La POP participants may choose to use their services
budgets to pay for items that increase their independence or
substitute for their dependence on human assistance. Such
items must be purchased in accordance with the policies and
procedures established by OAAS.G. Personal  care
services may be provided by one worker for up to three
long-term personal care service recipients who live together
and who have a common direct service provider.

F. Personal care services may be provided by one
worker for up to three long-term personal care service
recipients who live together and who have a common direct
service provider.

G. Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 29:912 (June 2003), amended LR 30:2831
(December 2004), amended by the Department of Health and
Hospitals, Office of Aging and Adult Services, LR 34:2578
(December 2008), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing and the Office of
Aging and Adult Services, LR 38:0000 (January 2012).

812905. Eligibility Criteria

A L.

B. Recipients must meet the eligibility criteria
established by OAAS or its designee. Personal care services
are medically necessary if the recipient:

1. meets the medical standards for admission to a
nursing facility and requires limited assistance with at least
one or more activities of daily living;

B.2.-D.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 29:912 (June 2003), amended LR 30:2831
(December 2004), amended by the Department of Health and
Hospitals, Office of the Secretary, Office of Aging and Adult
Services, LR 32:2082 (November 2006), LR 34:2579 (December
2008), amended by the Department of Health and Hospitals,
Bureau of Health Services Financing and the Office of Aging and
Adult Services, LR 38:0000 (January 2012).

812907. Recipient Rights and Responsibilities

A -A2

3. training the individual personal care worker in the
specific skills necessary to maintain the recipient’s
independent functioning while maintaining him/her in the
home;

4. developing an emergency component in the plan of
care that includes a list of personal care staff who can serve
as back-up when unforeseen circumstances prevent the
regularly scheduled worker from providing services;

5-9. ...

B. Changing Providers. Recipients may request to
change PCS agencies without cause once after each three
month interval during the service authorization period.
Recipients may request to change PCS providers with good
cause at any time during the service authorization period.
Good cause is defined as the failure of the provider to
furnish services in compliance with the plan of care. Good
cause shall be determined by OAAS or its designee.

C. In addition to these rights, a La POP participant has
certain responsibilities, including:

1.

2. notifying the services consultant at the earliest
reasonable time of admission to a hospital, nursing facility,
rehabilitation facility or any other institution;

2.a.-8.

9. training the direct service worker in the specific
skills necessary to maintain the participant’s independent
functioning to remain in the home;

10.-13. ...

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 29:912 (June 2003), amended LR 30:2832
(December 2004), amended by the Department of Health and
Hospitals, Office of Aging and Adult Services, LR 34:2579
(December 2008), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing and the Office of
Aging and Adult Services, LR 38:0000 (January 2012).

§12909. Standards for Participation

A —-Alc...

d. any federal or state laws, Rules, regulations,
policies and procedures contained in the Medicaid provider
manual for personal care services, or other document issued
by the department. Failure to do may result in sanctions.

A2..

B. Inaddition, a Medicaid enrolled agency must:

1. maintain adequate documentation as specified by
OAAS, or its designee, to support service delivery and
compliance with the approved POC and will provide said
documentation at the request of the department or its
designee; and

2. assure that all agency staff is employed in
accordance with Internal Revenue Service (IRS) and
Department of Labor regulations.

B.3-B.12.c. Repealed.

C. An LT-PCS provider shall not refuse to serve any
individual who chooses his agency unless there is
documentation to support an inability to meet the
individual’s needs, or all previous efforts to provide service
and supports have failed and there is no option but to refuse
services.

Cl-D.z2...

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 29:912 (June 2003), amended LR 30:2832
(December 2004), amended by the Department of Health and
Hospitals, Office of Aging and Adult Services, LR 34:2579
(December 2008), amended by the Department of Health and
Hospitals, Bureau of Health Services Financing and the Office of
Aging and Adult Services, LR 35:2451 (November 2009), amended
LR 38:0000 (January 2012).

§12910. La POP Standards for Participation

A. Direct service workers employed under LA POP must
meet the same requirements as those hired by a PCS agency.

B. All workers must be employed in accordance with
Internal Revenue Service (IRS) and Department of Labor
regulations.

B.1. - C. Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of Aging and Adult Services, LR
34:2580 (December 2008), amended by the Department of Health
and Hospitals, Bureau of Health Services Financing and Office of
Aging and Adult Services, LR 38:0000 (January 2012).



812911. Staffing Requirements

A. All staff providing direct care to the recipient,
whether they are employed by a PCS agency or a recipient
participating in La POP, must meet the qualifications for
furnishing personal care services per the licensing
regulations. The direct service worker shall demonstrate
empathy toward the elderly and persons with disabilities, an
ability to provide care to these recipients, and the maturity
and ability to deal effectively with the demands of the job.

B. - B.3. Repealed.

C. Restrictions

1. The following individuals are prohibited from

being reimbursed for providing services to a recipient:

a. the recipient’s spouse;

b. the recipient’s curator;

c. the recipient’s tutor;

d. the recipient’s legal guardian;

e. the recipient’s designated
representative; or

f. the person to whom the recipient has given
Representative and Mandate authority (also known as Power
of Attorney).

D. - E.1.b. Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 30:2832 (December 2004), amended by the
Department of Health and Hospitals, Office of Aging and Adult
Services, LR 34:2580 (December 2008), amended by the
Department of Health and Hospitals, Bureau of Health Services
Financing and the Office of Aging and Adult Services, LR 38:0000
(January 2012).

§12912. Training

A. Training costs for direct service workers employed by
La POP participants shall be paid out of the La POP
participant’s personal supports plan budget.

B.-H. Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of Aging and Adult Services, LR
34:2580 (December 2008), amended by the Department of Health
and Hospitals, Bureau of Health Services Financing and the Office
of Aging and Adult Services, LR 38:0000 (January 2012).

812913. Service Delivery

A. Personal care services shall be provided in the
recipient’s home or in another location outside of the
recipient’s home if the provision of these services allows the
recipient to participate in normal life activities pertaining to
the IADLs cited in the plan of care. The recipient’s home is
defined as the place where he/she resides such as a house, an
apartment, a boarding house, or the house or apartment of a
family member or unpaid primary care-giver. IADLs cannot
be performed in the recipient’s home when the recipient is
absent from the home.

A.l. — A.4.Repealed.

B. The provision of services outside of the recipient’s
home does not include trips outside of the borders of the
state without written prior approval of OAAS or its
designee, through the plan of care or otherwise.

C. Participants are not permitted to receive LT-PCS
while living in a home or property owned, operated, or

responsible

controlled by a provider of services who is not related by
blood or marriage to the participant.

Cl-E...

F. Itis permissible for an LT-PCS recipient to use his/her
approved LT-PCS weekly allotment flexibly provided that it
is done so in accordance with the recipient’s preferences and
personal schedule and is properly documented in accordance
with OAAS policy.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 29:913 (June 2003), amended LR 30:2833
(December 2004), amended by the Department of Health and
Hospitals, Office of Aging and Adult Services, LR 34:2581
(December 2008), amended by the Department of Health and
Hospitals, Bureau of Health Financing and the Office of Aging and
Adult Services, LR 38:0000 (January 2012).

§12915. Service Limitations

A. Personal care services shall be limited to up to 32
hours per week. Authorization of service hours shall be
considered on a case-by-case basis as substantiated by the
recipient’s plan of care and supporting documentation.

B. There shall be no duplication of services.

1. Personal care services may not be provided while
the recipient is admitted to or attending a program which
provides in-home assistance with IADLs or ADLs or while
the recipient is admitted to or attending a program or setting
where such assistance is available to the recipient.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 29:913 (June 2003), amended by the
Department of Health and Hospitals, Office of Aging and Adult
Services, LR 34:2581 (December 2008), amended by the
Department of Health and Hospitals, Bureau of Health Services
Financing and the Office of Aging and Adult Services, LR 35:2451
(November 2009), amended LR 38:0000 (January 2012).

Interested persons may submit written comments to Don
Gregory, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. He is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Bruce D. Greenstein

Secretary
1201#055



